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Pritchett and his Baseball Cards

Sometime in the fall of 1940 I was 
reading the current issue of the 
Supreme Court Reporter in my 
office, [when I saw] the inscription 
on the Social Science Research 
Building:

 
  When you cannot measure,                            

your knowledge is meager and   
unsatisfactory.

C. Herman Pritchett
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Pritchett and his Baseball Cards

 At Bats:          341
Home Runs:   35   
Strikeouts:  25 

Sonia Sotomayor
Position: Pitcher



WashULaw

Backstory Courts Individual Judge Collegial Court Judicial Selection The Future That’s It

Pritchett and his Baseball Cards

At Bats:    2418 
Home Runs:   263 
Strikeouts:    230

Antonin Scalia
Position: Right Fielder
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Pritchett and his Baseball Cards

U.S. Supreme Court, 2015

RBG JR ASAK CTSAEKSS

More Liberal More Conservative

SB
6081 54 76 78 59 78 64 66
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100 NEW YORK UNIVERSITY LAW REVIEW [Vol. 86:69

TABLE 3
CAMPAIGN CONTRIBUTIONS AND VOTING 

FOR BUSINESS L ITIGANTS

Increased Probability of Vote for Business Litigant by Case Type

All Cases Labor Cases Tort Cases Contract Cases

$1000 Contribution from 0.0003a 0.0004+ 0.0005a 0.0002+

Business Group (1.69) (2.27) (1.69) (2.02)

Log Likelihood -8509 -1301 -4043 -2798

Business Groups’ Share 0.003* 0.006* 0.005* 0.004*
of Total Contributions (2.55) (2.88) (2.57) (2.90)

Log Likelihood -8497 -1295 -4032 -2790

Moreover, business groups’ share of total contributions is posi-
tively related to elected judges’ voting for business litigants in all case
types. The magnitudes of the coefficients show the increase in the like-
lihood of a judge voting for the business litigant for a one-percentage-
point increase in business groups’ share of total campaign
contributions to an elected judge. Thus, a one-percentage-point
increase would increase the probability that an elected judge would
vote for the business litigant in tort cases by 0.5%.

These results reveal that there is a significant relationship
between direct campaign contributions from business groups and
elected judges’ voting. However, the estimation of model (1) does not
capture all of the ways that interest groups influence judicial out-
comes. As discussed above, the campaign contribution data do not
include the millions of dollars spent by business groups on media cam-
paigns, nor do they capture how the threat of both attack campaigns
and support for opposing candidates can influence judicial out-
comes.145 The true effect may therefore be even stronger.

2. Retention Method and Pro-Business Votes

Next, because the direct campaign contribution data do not cap-
ture the entire influence of business groups on judicial decisions by
elected judges, we use model (2) to measure the full effect. In this
estimation, we test whether judges seeking reelection routinely decide

144 The table reports the marginal effects of all variables on the probability of a judge
voting for the business litigant, based on probit estimates. All control variables are
included in the estimation but are not reported in the interest of brevity. T-statistics
computed from standard errors clustered by retention method are reported underneath
each marginal effect. The symbols “*,” “+,” and “a” represent significance at the 1%, 5%,
and 10% levels, respectively.

145 See SAMPLE ET AL., supra note 10, at 3, 8–9 (describing business groups’ spending on
television advertising and attack ads).
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Increased Probability of Vote for Business Litigant by Case Type

All Cases Labor Cases Tort Cases Contract Cases
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of Total Contributions (2.55) (2.88) (2.57) (2.90)

Log Likelihood -8497 -1295 -4032 -2790

Moreover, business groups’ share of total contributions is posi-
tively related to elected judges’ voting for business litigants in all case
types. The magnitudes of the coefficients show the increase in the like-
lihood of a judge voting for the business litigant for a one-percentage-
point increase in business groups’ share of total campaign
contributions to an elected judge. Thus, a one-percentage-point
increase would increase the probability that an elected judge would
vote for the business litigant in tort cases by 0.5%.

These results reveal that there is a significant relationship
between direct campaign contributions from business groups and
elected judges’ voting. However, the estimation of model (1) does not
capture all of the ways that interest groups influence judicial out-
comes. As discussed above, the campaign contribution data do not
include the millions of dollars spent by business groups on media cam-
paigns, nor do they capture how the threat of both attack campaigns
and support for opposing candidates can influence judicial out-
comes.145 The true effect may therefore be even stronger.

2. Retention Method and Pro-Business Votes

Next, because the direct campaign contribution data do not cap-
ture the entire influence of business groups on judicial decisions by
elected judges, we use model (2) to measure the full effect. In this
estimation, we test whether judges seeking reelection routinely decide

144 The table reports the marginal effects of all variables on the probability of a judge
voting for the business litigant, based on probit estimates. All control variables are
included in the estimation but are not reported in the interest of brevity. T-statistics
computed from standard errors clustered by retention method are reported underneath
each marginal effect. The symbols “*,” “+,” and “a” represent significance at the 1%, 5%,
and 10% levels, respectively.

145 See SAMPLE ET AL., supra note 10, at 3, 8–9 (describing business groups’ spending on
television advertising and attack ads).
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Figure 1  

Equity Index Daily Returns, October 1700 - June 1701
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Bangalore

Jaffna

Chennai

Kazan’

Ufa

Perm’
Yekaterinburg

Chelyabinsk

Atryaü
(Atryau)

Qaraghandy
(Karaganda)

Volgograd

Kharkiv

Donets’k

Tabriz¯

Shirāz¯
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Talk Organization

Provide some basic information about courts

Cover a few substantive topics
The Individual Judge
The Collegial Court
Judicial Selection & Retention
Courts and the Elected Branches
Agenda Setting
Interactions between Higher and Lower Courts
Litigants, Lawyers, & Interest Groups
Public Opinion & Macroevents

Offer some thoughts on the future of Judicial Behavior
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Our Book

We present a realist model of judging, 
which views the judge as a participant in 
a labor market—the judicial labor market.

A judge so viewed is motivated and 
constrained, as other workers are, 
by personal and institutional concerns, 
by costs and benefits, by expectations, 
and by the tools and methods that the 
worker uses in her job.
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Long List of Retention Institutions

Life Tenure with No Mandatory Retirement
Life Tenure with Mandatory Retirement
Non-Renewable Terms without Possibility of Retention
(6-12 years)
Non-Renewable Terms with Possibility of Retention (6-12
years)
Renewable Terms (5-12 years)
Retention Elections
Non-Partisan Elections
Partisan Elections
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The Assumption

Greater Independence
(Low Opportunity Costs)

Greater Accountability
(High Opportunity Costs)

Life Tenure Periodic Electoral or 
Legislative Checks
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Elected Judges

Some Findings

Criminal. An analysis of 22,000 trial court sentences in
assault, rape and robbery convictions finds that
sentences are significantly longer as the judge’s
reelection moves closer (Huber & Gordon).

Civil. An examination of 7,000 cases across 48 states
found tort awards against out-of-state firms were
about $140,000 higher in states with elected
judiciaries. Authors suggest that “redistributing
wealth from out-of-state defendants to in-state
plaintiffs is a judge’s way of providing constituency
service” (Tabarrock & Helland).
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Some Disappointments . . .

“I could carve out of  a banana a judge with 
more backbone than Oliver Wendell Holmes” 
I "could carve out of a banana a 
judge with more backbone than Oliver 
Wendell Holmes."
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Life Tenured Judges

Some Disappointments . . .

“The biggest damn fool mistake I ever made.” "The biggest damn fool mistake I 
ever made."
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Life Tenured Judges

Justice	
   	
   President’s	
  	
  
Ideology	
  

Predicted	
  
Fraction	
  

Conservative	
  

Justice’s	
  
Fraction	
  

Conservative	
  

Error	
  

Alito	
   	
   0.724	
   63.20	
   63.67	
   0.47	
  
Breyer	
   	
   -­‐0.472	
   36.68	
   41.42	
   4.74	
  
Ginsburg	
   	
   -­‐0.472	
   36.68	
   37.60	
   0.92	
  
Kagan	
   	
   -­‐0.329	
   39.85	
   36.36	
   3.49	
  
Kennedy	
   	
   0.693	
   62.51	
   57.82	
   4.69	
  
Roberts	
   	
   0.724	
   63.20	
   59.54	
   3.66	
  
Scalia	
   	
   0.693	
   62.51	
   64.49	
   1.98	
  
Sotomayor	
   	
   -­‐0.329	
   39.85	
   35.91	
   3.94	
  
Thomas	
   	
   0.573	
   59.85	
   67.53	
   7.68	
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Life Tenured Judges

(Mean Length of Service= 14 years)

“This plan will save our national 
Constitution from hardening of the 

judicial arteries.”
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Move beyond the US!

Recognize the limits of the rationality
assumption
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Rationality

“The Supreme Court decides disputes 
in light of the facts of the case vis-a-vis 
the ideological values of the justices.” 
—Segal & Spaeth

[T]he  Supreme  Court  decides  disputes  in  light  of  the  facts  of  the  case  vis-­‐‑à-­‐‑vis  the  
ideological  values  of  the  justices.  —Segal  &  Spaeth  (2002,  p.  86)

Most%justices,%in%most%cases,%pursue%policy;%that%is,%they%want%to%move%the%substantive%
content%of%the%law%as%close%as%possible%to%their%preferred%position.% —Epstein)&)Knight)!

“Most justices, in most cases, pursue 
policy; they want to move the 
substantive content of the law as close 
as possible to their preferred position.” 
—Epstein & Knight



WashULaw

Backstory Courts Individual Judge Collegial Court Judicial Selection The Future That’s It

Rationality



WashULaw

Backstory Courts Individual Judge Collegial Court Judicial Selection The Future That’s It

Rationality

The Experiments



WashULaw

Backstory Courts Individual Judge Collegial Court Judicial Selection The Future That’s It

Rationality

The Experiments

Rachlinski, Johnson, Wistrich & Guthrie, “Does Unconscious
Racial Bias Affect Trial Judges?,” 84 Notre Dame Law Review
1195 (2009)

Rachlinski, Guthrie, & Wistrich, “Heuristics and Biases in
Bankruptcy Judges,” 163 Journal of Institutional and Theoretical
Economics 167 (2007)

Guthrie, Rachlinski, & Wistrich, “Blinking on the Bench: How
Judges Decide Cases, 93 Cornell Law Review 1 (2007)

Rachlinski, Wistrich, & Guthrie, “Probability, Probable Cause,
and the Hindsight Bias,” 8 Journal of Empirical Legal Studies 72
(2011)

Rachlinski, Wistrich, & Guthrie, “Altering Attention in
Adjudication,” 60 UCLA Law Review 1586 (2013)

Rachlinski, Guthrie, & Wistrich, “Consilience in the Courtroom,”
98 Cornell Law Review 1189 (2013).
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The Experiment: Affect Heuristic

Kahneman (2011)
People often base decisions on feelings instead of
reasoning
They substitute an easy question (“Do I like it?”) for a more
difficult question (“Is this a wise choice?”)
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Rationality

The Experiment: Affect Heuristic

Kahneman (2011)
People often base decisions on feelings instead of
reasoning
They substitute an easy question (“Do I like it?”) for a more
difficult question (“Is this a wise choice?”)

The Study
Do judges have affective responses to litigants? Do their
feelings toward litigants affect their decisions?
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Rationality

The Experiment: Affect Heuristic

Tries to enter US to get a job to earn
money to pay for critically ill daughter’s
liver transplant (FATHER)

OR

Tries to enter the US to track down
rogue member of a drug cartel who had
stolen due proceeds from cartel
(KILLER)
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Rationality

Rachlinski, et al. Conclusion

Judges’ affective responses to litigants are inevitable.
Judges are not computers. By design, the justice
system is a human process, and, like jurors, judges
are influenced by their emotions to some degree, even
when we would prefer that they were not, and however
sincerely they may try to resist it. This is simply reality.
Get over it.
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Rationality

Rachlinski, et al. Conclusion

Judges’ affective responses to litigants are inevitable.
Judges are not computers. By design, the justice
system is a human process, and, like jurors, judges
are influenced by their emotions to some degree, even
when we would prefer that they were not, and however
sincerely they may try to resist it. This is simply reality.
Get over it.
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Texts as Data

Suggestions

Move beyond the US!

Recognize the limits of the rationality
assumption

Make use of text
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347 U.S. 483
74 S.Ct. 686
98 L.Ed. 873

BROWN ET AL.
v.

BOARD OF EDUCATION OF TOPEKA ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF KANSAS.

No. 1.*

Argued December 9, 1952. Reargued December 8, 1953.
Decided May 17, 1954.

Segregation of white and Negro children in the public schools of a State solely on the basis
of race, pursuant to state laws permitting or requiring such segregation, denies to Negro
children the equal protection of the laws guaranteed by the Fourteenth Amendment - even
though the physical facilities and other "tangible" factors of white and Negro schools may
be equal. Pp. 486-496.

(a) The history of the Fourteenth Amendment is inconclusive as to its intended effect on
public education. Pp. 489-490.

(b) The question presented in these cases must be determined, not on the basis of
conditions existing when the Fourteenth Amendment was adopted, but in the light of the
full development of public education and its present place in American life throughout the
Nation. Pp. 492-493.

(c) Where a State has undertaken to provide an opportunity for an education in its public
schools, such an opportunity is a right which must be made available to all on equal terms.
P. 493.

(d) Segregation of children in public schools solely on the basis of race deprives children of
the minority group of equal educational opportunities, even though the physical facilities
and other "tangible" factors may be equal. Pp. 493-494.

(e) The "separate but equal" doctrine adopted in Plessy v. Ferguson, 163 U.S. 537 , has no
place in the field of public education. P. 495. [347 U.S. 484]

(f) The cases are restored to the docket for further argument on specified questions relating
to the forms of the decrees. Pp. 495-496.

Robert L. Carter argued the cause for appellants in No. 1 on the original argument and on
the reargument. Thurgood Marshall argued the cause for appellants in No. 2 on the original
argument and Spottswood W. Robinson, III, for appellants in No. 4 on the original
argument, and both argued the causes for appellants in Nos. 2 and 4 on the reargument.
Louis L. Redding and Jack Greenberg argued the cause for respondents in No. 10 on the
original argument and Jack Greenberg and Thurgood Marshall on the reargument.

On the briefs were Robert L. Carter, Thurgood Marshall, Spottswood W. Robinson, III, Louis
L. Redding, Jack Greenberg, George E. C. Hayes, William R. Ming, Jr., Constance Baker
Motley, James M. Nabrit, Jr., Charles S. Scott, Frank D. Reeves, Harold R. Boulware and
Oliver W. Hill for appellants in Nos. 1, 2 and 4 and respondents in No. 10; George M.
Johnson for appellants in Nos. 1, 2 and 4; and Loren Miller for appellants in Nos. 2 and 4.
Arthur D. Shores and A. T. Walden were on the Statement as to Jurisdiction and a brief
opposing a Motion to Dismiss or Affirm in No. 2.

Paul E. Wilson, Assistant Attorney General of Kansas, argued the cause for appellees in No.
1 on the original argument and on the reargument. With him on the briefs was Harold R.
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Fatzer, Attorney General.

John W. Davis argued the cause for appellees in No. 2 on the original argument and for
appellees in Nos. 2 and 4 on the reargument. With him on the briefs in No. 2 were T. C.
Callison, Attorney General of South Carolina, Robert McC. Figg, Jr., S. E. Rogers, William R.
Meagher and Taggart Whipple. [347 U.S. 485]

J. Lindsay Almond, Jr., Attorney General of Virginia, and T. Justin Moore argued the cause
for appellees in No. 4 on the original argument and for appellees in Nos. 2 and 4 on the
reargument. On the briefs in No. 4 were J. Lindsay Almond, Jr., Attorney General, and Henry
T. Wickham, Special Assistant Attorney General, for the State of Virginia, and T. Justin
Moore, Archibald G. Robertson, John W. Riely and T. Justin Moore, Jr. for the Prince Edward
County School Authorities, appellees.

H. Albert Young, Attorney General of Delaware, argued the cause for petitioners in No. 10
on the original argument and on the reargument. With him on the briefs was Louis J. Finger,
Special Deputy Attorney General.

By special leave of Court, Assistant Attorney General Rankin argued the cause for the United
States on the reargument, as amicus curiae, urging reversal in Nos. 1, 2 and 4 and
affirmance in No. 10. With him on the brief were Attorney General Brownell, Philip Elman,
Leon Ulman, William J. Lamont and M. Magdelena Schoch. James P. McGranery, then
Attorney General, and Philip Elman filed a brief for the United States on the original
argument, as amicus curiae, urging reversal in Nos. 1, 2 and 4 and affirmance in No. 10.

Briefs of amici curiae supporting appellants in No. 1 were filed by Shad Polier, Will Maslow
and Joseph B. Robison for the American Jewish Congress; by Edwin J. Lukas, Arnold Forster,
Arthur Garfield Hays, Frank E. Karelsen, Leonard Haas, Saburo Kido and Theodore Leskes
for the American Civil Liberties Union et al.; and by John Ligtenberg and Selma M. Borchardt
for the American Federation of Teachers. Briefs of amici curiae supporting appellants in No.
1 and respondents in No. 10 were filed by Arthur J. Goldberg and Thomas E. Harris [347
U.S. 486] for the Congress of Industrial Organizations and by Phineas Indritz for the
American Veterans Committee, Inc.

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware.
They are premised on different facts and different local conditions, but a common legal
question justifies their consideration together in this consolidated opinion.1  [347 U.S. 487]

1

In each of the cases, minors of the Negro race, through their legal representatives, seek the
aid of the courts in obtaining admission to the public schools of their community on a
nonsegregated basis. In each instance, [347 U.S. 488] they had been denied admission to
schools attended by white children under laws requiring or permitting segregation according
to race. This segregation was alleged to deprive the plaintiffs of the equal protection of the
laws under the Fourteenth Amendment. In each of the cases other than the Delaware case, a
three-judge federal district court denied relief to the plaintiffs on the so-called "separate but
equal" doctrine announced by this Court in Plessy v. Ferguson, 163 U.S. 537 . Under that
doctrine, equality of treatment is accorded when the races are provided substantially equal
facilities, even though these facilities be separate. In the Delaware case, the Supreme Court of
Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white
schools because of their superiority to the Negro schools.

2

The plaintiffs contend that segregated public schools are not "equal" and cannot be made
"equal," and that hence they are deprived of the equal protection of the laws. Because of the
obvious importance of the question presented, the Court took jurisdiction.2  Argument was
heard in the 1952 Term, and reargument was heard this Term on certain questions
propounded by the Court.3  [347 U.S. 489]

3

Reargument was largely devoted to the circumstances surrounding the adoption of the
Fourteenth Amendment in 1868. It covered exhaustively consideration of the Amendment in
Congress, ratification by the states, then existing practices in racial segregation, and the views

4
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Transcript: 

ORAL ARGUMENT OF THOMAS G. HUNGAR ON BEHALF OF THE PETITIONER

Chief Justice John G. Roberts: We'll hear argument first this morning in case 12-696, the Town of Greece v. Galloway.

Mr. Hungar.

Thomas G. Hungar: Thank you, Mr. Chief Justice, and may it please the Court:

The court of appeals correctly held that the legislative prayers at issue in this case were not offensive in the way identified as
problematic in Marsh, but the court then committed legal error by engrafting the endorsement test onto Marsh as a new
barrier to the practice of legislative prayer.

Justice Elena Kagan: Mr. Hungar, I'm wondering what you would think of the following: Suppose that as we began this
session of the Court, the Chief Justice had called a minister up to the front of the courtroom, facing the lawyers, maybe the
parties, maybe the spectators.

And the minister had asked everyone to stand and to bow their heads in prayer and the minister said the following: He said,
we acknowledge the saving sacrifice of Jesus Christ on the cross.

We draw strength from His resurrection.

Blessed are you who has raised up the Lord Jesus.

You who will raise us in our turn and put us by His side.

The members of the Court who had stood responded amen, made the sign of the cross, and the Chief Justice then called
your case.

Would that be permissible?

Thomas G. Hungar: I don't think so, Your Honor.

And, obviously, this case doesn't present that question because what we have here is a case of legislative prayer in the
Marsh doctrine, which recognizes that the history of this country from its very foundations and founding, recognize the
propriety of legislative prayer of the type that was conducted here.

Justice Ruth Bader Ginsburg: Well, the question--

Justice Elena Kagan: The extension just between the legislature and any other official proceeding; is that correct?

Thomas G. Hungar: Well, clearly, Marsh involves legislative prayer, the tradition that we rely on involves legislative prayer,
and this case involves legislative prayer.

Whether -- what rule might apply in other contexts would depend on the context.

Justice Elena Kagan: Suppose I ask the exact same question, same kinds of statements, same sort of context, except it's not
in a courtroom.

Instead, it's in a congressional hearing room.

Maybe it's a confirmation hearing, maybe it's an investigatory hearing of some kind, and that a person is sitting at a table in
front of the members of a committee, ready to testify, ready to give his testimony in support of his nomination.

The minister says the exact same thing.

Thomas G. Hungar: I think that's a -- that's a closer question because of the congressional history, but, of course, at least as
far as I'm aware, they have this history as it applies to the legislative body as a whole, not to committees, but it would be a
different question.

One, obviously, important distinguishing factor there, in addition to the fact that it's not the legislative body as a whole--

Justice Antonin Scalia: We should -- we should--

Thomas G. Hungar: --is that people are compelled to attend and testify under oath, which is a different situation from the one
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Sometime in the fall of 1940 I was 
reading the current issue of the 
Supreme Court Reporter in my 
office, [when I saw] the inscription 
on the Social Science Research 
Building:

 
  When you cannot measure,                            

your knowledge is meager and   
unsatisfactory.

C. Herman Pritchett
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